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The Applicants were senior executives employed Coco-Cola South Africa. They brought an urgent application in the Labour Court to interdict the Company from retrenching them on the basis that the Company had not followed the procedures prescribed by Section 189 of the Labour Relations Act. 
After the 2002 amendments to the LRA, challenges to the fairness of larger retrenchments must be bought in two phases. If procedural fairness is challenged, it must be done by way of application under Section 189A(13). Disputes about substantive fairness must be referred to the Labour Court, after conciliation by the CCMA. 
In this case, all of the complaints made by the Applicants related to events that had taken place between November 2006 and the end of March 2007. They filed their application at the end of May 2007. The Court noted that in these circumstances, the remedy of an interdict was not appropriate. If there was any procedural unfairness, this could only be remedied by an award of compensation. However, it was not possible on the papers before the Court to make any judgment on the fairness of the procedure that the Company had adopted. The Court therefore postponed the matter and ordered that it be enrolled for hearing simultaneously with any dispute concerning substantive unfairness that may be referred to the Court. 
The judgment highlights the point that the remedy of an interdict against a retrenchment, or reinstatement for the purpose of the employer conducting a proper consultation process, is one that ought to be invoked expeditiously. The judgment also highlights the difficulty, in practice, of separating substantive and procedural issues in a retrenchment dispute.



