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In the course of restructuring its business, Telkom selected employees as potential candidates for retrenchment. Those so identified were given an option to take a voluntary severance package, or join what was referred to as a "redeployment pool". For those employees who found themselves in the pool, the Company said that it would try to find alternative employment for all or as many of them as possible. Mr Oosthuizen applied for a total of 22 positions. He had 30 years service, with a clean disciplinary record. He was prepared to accept any position even if it was at a lower grade, and he was prepared to move to any part of the country to take up an alternative position. Despite being short-listed for a number of positions, Oosthuizen was not appointed to any of them, and he was ultimately retrenched. After his retrenchment, he applied for a further 4 positions, with the same result. 
In upholding his appeal and reinstating him retrospectively into Telkom's employ, the Labour Appeal Court made a number of important observations on an employer's obligations in a restructuring exercise. The Court noted that Telkom had failed to explain the basis on which it had chosen to retain those employees who were not ultimately dismissed. It had undertaken to try to accommodate the employees in the redeployment pool, and to give them appropriate training. The Court found that it was "highly unlikely" that of all of the positions for which Oosthuizen applied, that there was not even one position in which he could be accommodated. In more general terms, the Court observed that "an employer has an obligation not to retrench an employee if the Company has work which the employee can perform either without any additional training, or with minimal training". In relation to the remedy granted, the Court stated that the purpose of reinstatment was to give Telkom an opportunity to offer Oosthuizen a specific position in its employ, or to enable all the parties to reach an agreement about Oosthuizen's future employment. The Court specifically noted that the order did not prejudice Telkom's right to dismiss Oosthuizen for valid reasons relating to its operational requirements at any future stage.



